STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

PETER J. SI NGHOFEN, P.E. AND
STREAMLI NE TECHNOLOG ES, | NC.,

Petitioners,
VS. Case No. 05-3674RX

BOARD OF PROFESSI ONAL
ENG NEERS,
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FI NAL ORDER

Pursuant to notice, a formal hearing was held in this case
before the Division of Adm nistrative Hearings, by its
designated Adm ni strative Law Judge Di ane C eavi nger, on
Novenber 29, 2005, in Tallahassee, Florida.

APPEARANCES

For Petitioner: Edwin A Bayo, Esquire
Gray Robinson, P.A
301 South Bronough Street, Suite 600
Tal | ahassee, Florida 32301

For Respondent: Lee Ann CGustafson, Esquire
O fice of the Attorney Cenera
The Capitol, Plaza Level 01
Tal | ahassee, Florida 32399-1050

STATEMENT OF THE | SSUE

The issue in this case is whether Florida Adm ni strative
Rul e 61Gl15-22.011(2) is an invalid exercise of del egated

| egi sl ative authority.



PRELI M NARY STATEMENT

Petitioner Peter J. Singhofen, is the President and sole
st ockhol der of Petitioner Stream ine Technol ogies (Streanline).
Streamine filed an application for approval as a Conti nuing
Education (CE) provider with the Respondent, Board of
Prof essi onal Engi neers. Streamine's application was denied
based on Florida Adm nistrative Code Rule 61Gl5-22.011(2),
providing that a continuing education provider shall have no
financial or comercial interest, direct or indirect, in any
technol ogy that is the subject of the continuing education
course. On Cctober 6, 2005, based on the Board s denial,
Petitioners filed a Petition for an Adm nistrative Determ nation
of the Invalidity of Florida Adm nistrative Code Rule 61Gl15-
22.011(2).

At the hearing, Petitioner Singhofen testified on his own
behal f as well as on behalf of Streamine and offered the
testinony of one witness. Petitioners also offered seven
exhibits into evidence. Respondent did not present any
W tnesses or exhibits.

After the hearing, the Petitioners and Respondent filed

Proposed Final Orders on January 9 and 10, 2006, respectively.



FI NDI NGS OF FACT

1. Petitioner Peter J. Singhofen is a |licensed
prof essional engineer in the State of Florida. He is the
Presi dent and sol e stockhol der of Petitioner Streaniine.

2. Inthe 1980's, M. Singhofen had a need for and
devel oped engi neering software that specialized in stormater
managenent for the terrain found in Florida. The software had
to be specific to Florida because the terrain in the state is
different fromthe terrain in many other parts of the country,
and the Florida Statutes and rul es governi ng stormater
managenent are sonme of the nost stringent in the country.

3. The software that M. Singhofen devel oped uses the
I nt erconnect ed Channel and Pond Routing nodel (ICPR). This
system performs conpl ex calculations utilized in stormater
managenent and planning. It was the first proprietary nodel to
be formally reviewed and accepted as a nationally accepted
hydraul i ¢ nodel .

4. |ICPR is also extensively used by |ocal and state
gover nment agenci es throughout Florida, both to review
stormnater permt applications as well as for the devel opnent of
stor mnvat er managenent master plans. Sone of the users of
Petitioners’ software are the Sout hwest Florida Water Managenent
District, Departnent of Environmental Protection, South Florida

Wat er Managenent District, St. Johns Water Managenent District,



and Departnent of Transportation. Indeed, |ICPR nmay be the nost
popul ar programof its type in the State of Florida.

5. Streanmine sells the stormvater managenent software and
offers training and technical support for the software it sells.
Clearly Petitioners have a direct financial interest in the
engi neering software they devel oped and own.

6. As part of its business, Streamnmine conducts eight-to-
ten wor kshops each year. Many of the state and | ocal agencies
that use ICPR send their engineers to these training prograns.

7. These workshops take three days. The first two days
consi st of intense | ectures supported by hands-on exercises on
conput ers provided by Petitioners. On the third day
participants performa "real world" project, using aerial
phot ographs and survey notes to work on the project. The
evi dence was clear that these workshops are not “shill”
presentations that are tantanount to product pronotions or
advertisenents.

8. Florida Statutes require |icensed professional
engi neers to obtain a m ninum of four professional devel opnent
hours in the |licensees' area of practice each biennium or two
hours per year. The Board approved Streanmine as a CE provider

during the 2001-2003 and 2003- 2005 bi enni uns. However,



Streanmine's application for approval for the 2005-2007 bi enni um
was denied as a result of anmendnent to Florida Adm nistrative
Code Rule 61G15-22.011(2), effective August 8, 2005.

9. The anendnent to the Rule in question reads as foll ows:

: The continui ng educati on provider
shall not have any financial or comrercia
interest, direct or indirect, in any
technol ogy that is the subject of the

i nstruction.

10. The denial, and thus the Rule, has the potential to
affect Petitioners’ substantial interests in its product since
their training can no longer qualify for CE credits for the
engi neers who need training and technical support in order to
better use this conpl ex software.

11. The Notice of Rul emaki ng published in the Florida
Adm nistrative Weekly listed the authority for the Rule as
Section 471.017(3), Florida Statutes. Section 471.017(3),
Florida Statutes, grants the Board rul emaki ng authority and
requires that the CE rules be consistent with the guidelines of
t he National Council of Exami ners for engineering and Surveyi ng
(NCEES) for multijurisdictional |icensees.

12. The Notice of Rule Devel opnent published in the
Florida Adm nistrative Wekly, as well as the Notice of
Rul emaki ng, stated the purpose and effect of the Rule was to

include a prohibition of conflict of interest as an added

requi renent for Board approval of CE providers. The sanme reason



was provided in the Additional Statenent to the Secretary of
State under the Statenment of Facts and Crcunstances Justifying
Proposed Rule. However, there was no discussion or finding by
the Board prior to engaging in rulemaking that a CE provider who
t aught about technol ogy over which he or she had a commercia
interest would be engaging in a conflict of interest. 1In fact,
t he NCEES gui delines do not contain such a prohibition.
According to the Board’ s Director, the statenent that the
purpose and effect of the Rule was to avoid a conflict of
interest was "erroneous” and that "it was erroneous three tines
if it was published three tinmes." |Indeed, other than m nor
references in various mnutes of Board neetings, there was very
little official Board discussion about the Rule prior to its
adoption. The evidence on the rational e behind the Rul e showed
t hat there was general concern by the Board over prohibiting
“shill” CE courses that were nothing nore than product
pronotions or advertisenments. The fact that the published
pur pose of the Rule was erroneous is a naterial failure to
foll ow the rul emaki ng process since notice to the public of the
Rul e’ s purpose is an inportant aspect of rul enaking.

13. Notably, the Board does not directly approve
i ndi vidual courses. It approves CE providers. Under the Rule
t he courses must be offered or sponsored by an approved CE

provi der. NCEES nodel rules do recognize that a governnental



authority nay approve CE providers. |In Appendix C, the
gui delines indicate that provider approval be contingent upon
the provider permtting a Board to attend courses and revi ew
course material to determ ne whether the course neets the
st andards of the Board.

14. In the process of applying for CE provider status, the
Board requires the applicant to provide course descriptions,
syl | abuses, and a |list of courses intended to be provided.

15. Section 456.025(7), Florida Statutes, mandates that:

[e]ach board . . . shall establish, by rule,
a fee not to exceed $250 for anyone seeking
approval to provide continuing education
courses or prograns and shall establish by
rule a biennial renewal fee not to exceed
$250 for the renewal of providership of such
courses. The fees collected from continuing
education providers shall be used for the
pur poses of review ng course provider
applications, nonitoring the integrity of

t he courses provided, covering | ega

expenses incurred as a result of not
granting or renewi ng a providership, and
devel opi ng and mai ntaining an el ectronic
continui ng education tracking system

16. Florida Administrative Code Rule 61Gl5-22.011 provides
t hat :

a. The Board retains the right to audit
and/ or nonitor courses [61Gl5-22.011(7)],

whi ch the guidelines require the provider to
permt;

b. The Board retains the right to review
course materials [61G15-22.011(7)], which
the guidelines require the provider to

suppl y;



c. The provider must provide a description
of the type of courses or sem nars the
provi der expects to conduct [61Gl5-
22.011(3)(a)] and a sanple of intended
course materials [61G15-22.011(3)(d) and the
course curriculum [61GL5-22.011(3)(f)],

whi ch the guidelines require a provider to
suppl y;

d. The provider nust denonstrate the
educati on and/ or experience necessary to

i nstruct engineers in the conduct of their
practice [61Gl5-22.011(2)], which reflects
t he gui deline requirenent that providers
ensure instructors are qualified;

e. The provider nust list anticipated

| ocations to conduct the course [61Gl5-
22.011(3)(3)], which the guidelines require
the provider to supply after the course is
pr esent ed.

Based upon information an applicant has provided, the Board has
in the past denied applications for CE providers proposing to
offer "shill" courses. Additionally, an existing rule of the
Board, as well as NCEES gui delines, specifically provides that
equi prent denonstrations or trade show di splays do not qualify
as continuing education activities. See Fla. Admn. R 61GL5-
22.005. The evidence was not clear on how denial of CE provider
status, because the provider had a financial interest in the
technol ogy which is the subject of a CE course, would prohibit
“shill” courses without limting otherwise legitimte CE courses
such as the one here. |Indeed, the nost |ogical person to
present a course on the software at issue here would be

Petitioners, since they are the devel opers of the software.



17. The NCEES gui delines at Section 2 set forth nodel
rul es for continuing professional conpetency.

18. NCEES gui deline 2B4 defines course/activity as any
qual i fying course or activity with a clear purpose and objective
that will maintain, inprove, or expand the skills and know edge
relevant to the licensee's field of practice. Rule 61Gl5-
22.002(5) defines course/activity as any qualifying course or
activity with a clear purpose and objective that will maintain,
i nprove or expand the skills and know edge rel evant to the
licensee's area of practice. Cearly, Petitioners workshops
meet these definitions.

19. NCEES gui deline 2C sets forth the ways |icensees can
earn the necessary CE credit through patenting inventions,
active participation as an officer in professional or technical
soci eties, authoring published papers, articles, books or
accepted licensing examitens, teaching or instructing college
courses or continuing education courses, conpletion of college
courses, CE courses, correspondence, televised, videotaped and
ot her short courses or tutorials, semnars, in-house courses,
att endance at wor kshops, professional and techni cal
presentations nade at neetings, conventions or conferences.
Simlarly, Florida Adm nistrative Code Rule 61Gl15-22. 003, sets
forth qualifying activities for the area of practice

requi renents and generally lists the sane types of activities as



t he NCEES gui delines. Petitioners’ course specifically falls
wi thin both the NCEES guidelines and the Board' s rul es defining
qualifying activities for CE credit. Thus, the Board s
amendnent to Florida Adm nistrative Code Rul e 61G15-22. 011
results in a qualifying activity being excluded from such
recognition, and thereby is inconsistent wi th NCEES gui delines.
Such inconsistency is outside of the Board's rul emaki ng
authority and the amendnent to Florida Adm nistrative Rul e
61G15-22.011(2) is an invalid exercise of delegated |egislative
aut hority.

CONCLUSI ONS OF LAW

20. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and subject matter of this
proceeding. § 120.56(3), Fla. Stat.

21. Section 120.52(8) defines "invalid exercise of
del egated | egislative authority” as follows:

a) The agency has materially failed to
foll ow the applicabl e rul emaki ng procedures
or requirenents set forth in this chapter;
b) The agency has exceeded its grant of

rul emaki ng authority, citation to which is
required by s. 120.54(3)(a)l.;

c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw

i npl enented, citation to which is required
by s. 120.54(3)(a)1l.;

10



d) The rule is vague, fails to establish
adequat e standards for agency decisions, or
vests unbridled discretion in the agency;

e) The rule is arbitrary or capricious. A
rule is arbitrary if it is not supported by
logic or the necessary facts; arule is
capricious if it is adopted w thout thought
or reason or is irrational; or

f) The rule inposes regulatory costs on the
regul ated person, county, or city which
coul d be reduced by the adoption of |ess
costly alternatives that substantially
acconplish the statutory objectives.

22. Petitioners have challenged Rul e 61G15-22.011 on the
grounds that it was inproperly promul gated; that it enl arges,
nodi fies, or contravenes the specific provision of |aw
i npl enented; that it is vague, fails to establish adequate
standards for agency decisions, or vests unbridled discretion in
the agency; that it is arbitrary; and that it inposes regulatory
costs on the regul ated person which could be reduced by the
adoption of a less costly alternative that substantially
acconpl i shes the statutory objectives.

23. Petitioners have the burden of proof in this
proceedi ng and nmust denonstrate by a preponderance of the
evidence that the Rule is an invalid exercise of del egated
| egi slative authority. § 120.56(3), Fla. Stat.

24. Section 471.017(3), Florida Statutes (2004), provides:
(3) The board shall require a denonstration

of conti nui ng professional conpetency of
engi neers as a condition of |icense renewal

11



or relicensure. Every licensee nust

conpl ete 4 professional devel opnent hours,
for each year of the |license renewal period.
For each renewal period for such continuing
education, 4 hours shall relate to this
chapter and the rules adopted under this
chapter and the remaining 4 hours shal
relate to the licensee's area of practice.
The board shall adopt rules that are
consistent with the guidelines of the

Nati onal Council of Examiners for

Engi neeri ng and Surveyi ng for
multijurisdictional |icensees for the

pur pose of avoi ding proprietary continui ng
pr of essi onal conpetency requirenents and
shall all ow noncl assroom hours to be
credited. The board may, by rule, exenpt
from conti nui ng professional conpetency
requi rements retired professional engineers
who no | onger sign and seal engineering
docunents and |icensees in unique

ci rcunstances that severely limt
opportunities to obtain the required

pr of essi onal devel opnent hours. (e.s.)

25. Section 120.58(8), Florida Statutes (2004), defines
"invalid exercise of delegated | egislative authority” as "action
whi ch goes beyond the power, functions, and duties del egated by

the Legislature.” See Pedersen v. Geen, 105 So. 2d 1 (Fl a.

1958); State, Departnent of Rehabilitative Services v. MTi gue

387 So. 2d 454 (Fla. 1st DCA 1980) ("it is axiomatic that an

adm ni strative rule cannot enlarge, nodify, or contravene the
provisions of a statute. A rule which purports to do so is an
invalid exercise of delegated |egislative authority"). State,

Departnent of Business and Professional Regulation v. Salvation

Limted, Inc., 452 So. 2d 65 (Fla. 1st DCA 1984).

12



26. In this case, Florida Admnistrative Code Rule 61GL5-
22.011(2), constitutes an invalid exercise of del egated
| egi slative authority under Section 120.52(8)(c), Florida
Statutes. It elimnates for consideration a category of
continuing education that is a qualified activity under the
NCEES gui delines and is therefore, inconsistent with those
gui del i nes and contravenes the specific provisions of Section
417.017(3), Florida Statutes. The evidence al so showed that the
Rul e was inproperly promul gated since the Notice of Rul emaking
published in the Florida Adm nistrative Wekly |isted an
erroneous purpose for the Rule. The evidence did not
denonstrate that the Rul e was vague or vested unbridl ed
di scretion in the Board. The nmeanings of the terns, such as
“indirect interest,” in the Rule are sufficiently well known
that any further application of them nust be done on a case-by-
case basis.

ORDER

Based on the foregoing Findings of Fact and Concl usi ons of

Law, it is
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ORDERED:

That the Petition for Adm nistrative Determ nation of the
Invalidity of Rule 61G15-22.011(2) is granted, and that said
Rul e constitutes an invalid exercise of delegated |egislative

authority.

DONE AND ORDERED this 2nd day of March, 2006, in

Tal | ahassee, Leon County, Florida.

QW%W%L
DI ANE CLEAVI NGER
Adm ni strative Law Judge
Division of Adm nistrative Hearings
The DeSoto Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847
www. doah. state. fl.us

Filed with the Aerk of the
Di vision of Adm nistrative Hearings
this 2nd day of March, 2006.

COPI ES FURNI SHED,

Edwi n A. Bayo, Esquire

Gray Robi nson, P.A

301 South Bronough Street, Suite 600
Tal | ahassee, Florida 32301

Lee Ann CGustafson, Esquire

O fice of the Attorney GCenera
The Capitol, Plaza Level 01

Tal | ahassee, Florida 32399-1050
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Si nrone Marstiller, Secretary
Depart ment of Busi ness and

Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

Josefina Tamayo, Ceneral Counse
Depart ment of Busi ness and

Prof essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

Paul J. Martin, Executive Director
Board of Professional Engi neers
2507 Cal | away Road, Suite 200

Tal | ahassee, Florida 32303-5267

Doug Sunshi ne, Esquire

Vice President for Legal Affairs

Fl ori da Engi neers Managenent Corporation
2507 Cal | away Road, Suite 200

Tal | ahassee, Florida 32303-5267

Scott Boyd, Executive Director
And CGeneral Counsel
Admi ni strative Procedures Conmmttee
Hol | and Bui | di ng, Room 120
Tal | ahassee, Florida 32399-1300

Li z C oud, Program Adm ni strator
Admi ni strative Code

Departnment of State

R A Gay Building, Suite 101
Tal | ahassee, Florida 32399
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THE NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are commenced by
filing the original Notice of Appeal with the agency O erk of
the Division of Adm nistrative Hearings and a copy, acconpani ed
by filing fees prescribed by law, with the District Court of
Appeal, First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal mnmust be filed within 30 days of rendition of the order to
be revi ewed.
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